
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

COLONY INSURANCE COMPANY, )
)

Plaintiff, )
)

v. ) No.
)

EVANGER’S DOG AND CAT FOOD )
COMPANY, INC., NUTRIPACK, LLC, )
PARTY ANIMAL, INC., WENDY BLACK, )
and NICOLE and GUY MAEL, )

)
)

Defendants. )

COMPLAINT FOR DECLARATORY JUDGMENT AND RESCISSION

NOW COMES the Plaintiff, COLONY INSURANCE COMPANY, by and through its

attorneys, Cray Huber Horstman Heil and VanAusdal LLC, pursuant to 28 U.S.C. Section 2201,

et seq., and for its complaint for declaratory judgment against the Defendants EVANGER’S

DOG AND CAT FOOD COMPANY, INC., NUTRIPACK, LLC, PARTY ANIMAL, INC.,

WENDY BLACK, and NICOLE AND GUY MAEL, states as follows:

I. PARTIES

1. COLONY is a Virginia corporation with its principal place of business located in

Richmond, Virginia. At all relevant times, COLONY was authorized to do business and was

doing business as an insurance company in the state of Illinois, and issued policies of insurance

as set forth more fully below.

2. Defendant EVANGER’S DOG AND CAT FOOD COMPANY, INC. is an

Illinois corporation with its principal place of business located in Wheeling, Cook County,
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Illinois. EVANGER’S is the named insured under certain policies of commercial general liability

insurance issued by COLONY.

3. Defendant NUTRIPACK, LLC is an Illinois limited liability company with its

principal place of business located in Markham, Cook County, Illinois. NUTRIPACK has been

named along with EVANGER’S in certain lawsuits, as more fully set forth below.

4. COLONY’S investigation indicates the members of NUTRIPACK, LLC are

citizens of the state of Illinois. Holly Sher and Joel Sher appear to be members of NUTRIPACK,

LLC and/or Sher Services Company, Incorporated, the entity listed by the Illinois Secretary of

State as the manager of NUTRIPACK, LLC. The Illinois Secretary of State lists Joel A. Sher as

the President of Sher Services Company, Incorporated and Holly Sher as its secretary, with both

having addresses in Lincolnwood, Cook County, Illinois.

5. Defendant PARTY ANIMAL, INC. is a California corporation with its principal

place of business located in West Hollywood, California. PARTY ANIMAL has sued

EVANGER’S in one of the underlying lawsuits, and is named as a defendant in another of the

underlying lawsuits.

6. Defendant WENDY BLACK is a citizen of the state of Texas and is the named

class representative in one of the underlying lawsuits. WENDY BLACK is joined herein as a

nominal defendant. In the event WENDY BLACK agrees in writing to be bound by the outcome

of this case, COLONY will voluntarily dismiss her.

7. Defendants NICOLE and GUY MAEL are citizens of the state of Washington and

are named as the class representatives in one of the underlying lawsuits. NICOLE and GUY

MAEL are joined herein as nominal defendants. In the event NICOLE and GUY MAEL agree in

writing to be bound by the outcome of this case, COLONY will voluntarily dismiss them.
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II. JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction under 28 U.S.C. Section 1332 (a)(1)

because plaintiff and defendants are citizens of different states and the matter in controversy

exceeds the sum or amount of $75,000, exclusive of interest and costs.

9. Venue is proper under 28 U.S.C. Section 1391(b)(2) and (b)(3) because a

substantial part of the events or omissions giving rise to the claim occurred in this District, and

because one or more Defendants are subject to this Court’s personal jurisdiction in this District.

III. THE UNDERLYING LAWSUITS

10. On May 15, 2017, PARTY ANIMAL filed suit in the United States District Court

for the Central District of California against EVANGER’S and NUTRIPACK (the Party Animal

Lawsuit). A true and accurate copy of the complaint in the Party Animal Lawsuit, without

exhibits, is attached to this Complaint and incorporated by reference as Exhibit A.

11. In general terms, the Party Animal Lawsuit alleges PARTY ANIMAL had an

ongoing business relationship with EVANGER’S over the last ten years, and that EVANGER’S

manufactured and labeled pet food products to specification for PARTY ANIMAL, which pet

food products were in turn sold to PARTY ANIMAL’s customers.

12. PARTY ANIMAL further alleges it was informed by a Texas retailer in April

2017 that samples of certain dog food sold by PARTY ANIMAL had tested positive for

pentobarbital, a barbiturate commonly used for medical purposes. In large doses, it is commonly

used to euthanize animals. PARTY ANIMAL alleges that EVANGER’S and/or NUTRIPACK

were responsible for the presence of pentobarbital in pet food products which PARTY ANIMAL

received from EVANGER’S and then sold or distributed to its customers unknowingly. As a

result of the above, PARTY ANIMAL alleges it was forced to initiate a recall.
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13. On June 6, 2017, WENDY BLACK filed a class action suit in the Superior Court

of Los Angeles County, California against EVANGER’S and NUTRIPACK (the Black Lawsuit).

A true and accurate copy of the Black Lawsuit, without exhibits, is attached to this Complaint

and incorporated by reference as Exhibit B.

14. In general terms, WENDY BLACK alleges that EVANGER’S provided private

label services to PARTY ANIMAL and that EVANGER’S manufactured, canned, and labeled

the PARTY ANIMAL branded pet food under a written contract with PARTY ANIMAL.

WENDY BLACK alleges she bought PARTY ANIMAL brand pet food produced by

EVANGER’S for her dog in January 2017. On February 1, 2017, BLACK’S dog fell ill. BLACK

continued to feed her dog the pet food produced by EVANGER’S in the following weeks and the

dog remained ill. It is further alleged that the dog developed diabetes as a result.

15. The Black Lawsuit further alleges generally that testing has shown the PARTY

ANIMAL pet food produced by EVANGER’S did not contain at least one ingredient advertised

to be present in the food. In addition, the Black lawsuit alleges a systematic campaign of false

advertising wherein EVANGER’S and PARTY ANIMAL sold low quality, inorganic food stuff

and produced pet food products which were falsely represented to be healthy, organic, and free

from contamination.

16. On June 16, 2017, NICOLE and GUY MAEL filed a class action suit in the

United States District Court for the Western District of Washington (the Mael Lawsuit). A true

and accurate copy of the Mael Lawsuit, without exhibits, is attached to this Complaint and

incorporated by reference as Exhibit C.

17. In general terms the Mael Lawsuit alleges NICOLE and GUY MAEL owned

several pets that consumed pet food products manufactured by EVANGER’S. Some of these pets
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allegedly became sick and one died. NICOLE and GUY MAEL allege EVANGER’S promoted

its pet foods as “human grade” despite knowingly purchasing and utilizing meat marked unsafe

for human consumption.

IV. THE COLONY POLICIES

18. COLONY issued Policy NO. 103 GL 0010808-00 to EVANGER’S as named

insured for the period August 15, 2015, to August 15, 2016 (the 2015-16 Policy). The 2015-16

Policy provided commercial general liability coverage subject to certain terms and provisions. A

true and correct copy of the 2015-16 Policy is attached as Exhibit D.

19. COLONY issued Policy No. 103 GL 0010808-01 to EVANGER’S as named

insured for the period August 15, 2016, to August 15, 2017 (the 2016-17 Policy). The 2016-17

Policy provided commercial general liability coverage subject to certain terms and provisions. A

true and correct copy of the 2016-17 policy is attached as Exhibit E.

20. The Policies contain the following insuring agreement for Coverage A – Bodily

Injury and Property Damage Liability:

COVERAGE A - BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of "bodily injury" or
"property damage" to which this insurance applies. We will
have the right and duty to defend the insured against any "suit"
seeking those damages. However, we will have no duty to
defend the insured against any "suit" seeking damages for
"bodily injury" or "property damage" to which this insurance
does not apply. We may, at our discretion, investigate any
"occurrence" and settle any claim or "suit" that may result…

***
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b. This insurance applies to "bodily injury" and "property damage"
only if:

(1) The "bodily injury" or "property damage" is caused by an
"occurrence" that takes place in the "coverage territory";

(2) The "bodily injury" or "property damage" occurs during the
policy period; and

(3) Prior to the policy period, no insured listed under Paragraph
1. of Section II – Who Is An Insured and no "employee"
authorized by you to give or receive notice of an
"occurrence" or claim, knew that the "bodily injury" or
"property damage" had occurred, in whole or in part. If
such a listed insured or authorized "employee" knew, prior
to the policy period, that the "bodily injury" or "property
damage" occurred, then any continuation, change or
resumption of such "bodily injury" or "property damage"
during or after the policy period will be deemed to have
been known prior to the policy period.

21. The Policies contain the following exclusions under Coverage A – Bodily Injury

and Property Damage Liability:

Exclusions:

[This insurance does not apply to:]

a. Expected Or Intended Injury

"Bodily injury" or "property damage" expected or intended
from the standpoint of the insured. This exclusion does not
apply to "bodily injury" resulting from the use of reasonable
force to protect persons or property.

b. Contractual Liability

“Bodily injury” or “property damage” for which the insured
is obligated to pay damages by reason of the assumption of
liability in a contract or agreement.  This exclusion does not
apply to liability for damages:

(1) That the insured would have in the absence of the
contract or agreement; or

(2) Assumed in a contract or agreement that is an “insured
contract”, provided the “bodily injury” or “property
damage” occurs subsequent to the execution of the
contract or agreement . . .
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n. Recall Of Products, Work Or Impaired Property

Damages claimed for any loss, cost or expense incurred by
you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or
disposal
of:

(1) "Your product";
(2) "Your work"; or
(3) "Impaired property";

if such product, work, or property is withdrawn or recalled
from the market or from use by any person or organization
because of a known or suspected defect, deficiency,
inadequacy or dangerous condition in it.

22. In Section II – Who Is An Insured, the Policies state as follows:

No person or organization is an insured with respect to the conduct of any
current or past partnership, joint venture or limited liability company that
is not shown as a Named Insured in the Declarations.

23. The Policies contain the following relevant definitions:

3. "Bodily injury" means bodily injury, sickness or disease
sustained by a person, including death resulting from any of
these at any time.

13. "Occurrence" means an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.

14. "Personal and advertising injury" means injury, including
consequential "bodily injury", arising out of one or more of
the following offenses:

a. False arrest, detention or imprisonment;
b. Malicious prosecution;
c. The wrongful eviction from, wrongful entry into, or
invasion of the right of private occupancy of a room,
dwelling or premises that a person occupies, committed by
or on behalf of its owner, landlord or lessor;
d. Oral or written publication, in any manner, of material
that slanders or libels a person or organization or

Case: 1:17-cv-08756 Document #: 1 Filed: 12/05/17 Page 7 of 13 PageID #:7



8

disparages a person’s or organization’s goods, products or
services;
e. Oral or written publication, in any manner, of material
that violates a person’s right ofprivacy;
f. The use of another’s advertising idea in your
"advertisement"; or
g. Infringing upon another’s copyright, trade dress or
slogan in your "advertisement".

16. "Products-completed operations hazard":

a. Includes all "bodily injury" and "property damage" occurring
away from premises you own or rent and arising out of "your
product" or "your work" except:

(1) Products that are still in your physical possession . . .

b. Does not include "bodily injury" or "property damage" arising
out of:

(1) The transportation of property, unless the injury or damage
arises out of a condition in or on a vehicle not owned or
operated by you, and that condition was created by the
"loading or unloading" of that vehicle by any insured;

(2) The existence of tools, uninstalled equipment or abandoned
or unused materials; or

(3) Products or operations for which the classification, listed in
the Declarations or in a policy Schedule, states that products
completed operations are subject to the General Aggregate
Limit.

17. "Property damage" means:

a. Physical injury to tangible property, including all resulting loss
of use of that property. All such loss of use shall be deemed to
occur at the time of the physical injury that caused it; or

b. Loss of use of tangible property that is not physically injured.
All such loss of use shall be deemed to occur at the time of the
"occurrence" that caused it.

21. "Your product":

a. Means:
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(1) Any goods or products, other than real property,
manufactured, sold, handled, distributed or disposed of
by:
(a) You;
(b) Others trading under your name; or
(c) A person or organization whose business or assets you

have acquired; and

(2) Containers (other than vehicles), materials, parts or
equipment furnished in connection with such goods or
products.

b. Includes:

(1) Warranties or representations made at any time with respect
to the fitness, quality, durability, performance or use of
"your product"; and

(2) The providing of or failure to provide warnings or
instructions…

24. The Policies contain an endorsement titled, “Exclusion - Personal and Advertising

Injury.” This endorsement states as follows:

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ
IT CAREFULLY.

EXCLUSION - PERSONAL AND ADVERTISING INJURY

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART.

COVERAGE B (Section I) does not apply and none of the references to it
in the Coverage Part apply.

25. The Policies contain an endorsement titled, “Exclusion – Products-Completed

Operations Hazard.” This endorsement states as follows:

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ
IT CAREFULLY.

EXCLUSION - PRODUCTS - COMPLETED OPERATIONS
HAZARD
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This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

This insurance does not apply to "bodily injury" or "property damage"
included within the "products – completed operations hazard".

26. On or about August 17, 2015, in applying for coverage to COLONY,

EVANGER’S, through its vice president, Joel Sher, answered “no” to the following questions in

the application:

DURING THE LAST FIVE YEARS (TEN IN R.I.), HAS ANY APPLICANT
BEEN INDICTED FOR OR CONVICTED OF ANY DEGREE OF THE CRIME
OF FRAUD, BRIBERY, ARSON OR ANY OTHER ARSON-RELATED
CRIME IN CONNECTION WITH THIS OR ANY OTHER PROPERTY?

PRODUCTS UNDER LABEL OF OTHERS?

27. The representations made by EVANGER’S, as reflected in its answers to the

questions quoted in the preceding paragraph, were false and were made with intent to deceive

COLONY.

28. Alternatively, EVANGER’S misrepresentations, as reflected in its answers to the

questions quoted in paragraph 26, materially affected the acceptance of the risk by COLONY, in

that COLONY would not have issued the Policies had it known the truth of the representations

made by EVANGER’S.

29. Pursuant to 215 ILCS Section 5/154 (West 2017) and principles of common law

and equity, the Policies should be ordered rescinded by the Court.

30. COLONY warrants that, upon rescission of the Policies, COLONY is prepared to

refund the premiums paid by EVANGER’S for the Policies.
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V. BASIS FOR RELIEF

31. COLONY owes no duty to defend or indemnify EVANGER’S or NUTRIPACK

against the Party Animal Lawsuit, the Black Lawsuit or the Mael Lawsuit (the Underlying

Lawsuits) under the Policies for one or more of the following reasons:

a. There is no coverage to the extent the Underlying Lawsuits seek equitable
relief or other non-monetary damages, including but not limited to
restitution, declaratory, and injunctive relief;

b. There is no coverage for the attorney’s fees sought in the Underlying
Lawsuits as they do not constitute “damages because of ‘bodily injury’ or
‘property damage’” within the meaning of the Policies;

c. There is no coverage to the extent the Underlying Lawsuits do not seek
recovery of “bodily injury” or “property damage” as defined in the
Policies;

d. The claims alleged in the Underlying Lawsuits do not constitute an
accidental “occurrence” as that term is defined and used in the Policies;

e. There is no coverage for the Underlying Lawsuits to the extent “bodily
injury” or “property damage,” if any, did not take place during the Policy
period of one or both of the Policies;

f. There is no coverage to the extent one or more employees of
EVANGER’S and/or NUTRIPACK who were authorized to give or
receive notice of an occurrence or claim, knew prior to the inception of
one or both of the Policies that “bodily injury” or “property damage,” if
any, had occurred;

g. There is no coverage to the extent there was a known loss or loss-in-
progress at the inception date of one or more of the Policies;

h. One or more of the exclusions contained in the Policies apply to bar
coverage, if any were otherwise present, for the Underlying Lawsuits
including without limitation the following exclusions:

exclusion (a) (Expected Or Intended Injury);

exclusion (b) (Contractual Liability); and

exclusion (n) (Recall Of Products, Work Or Impaired Property);
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i. There is no coverage for the Underlying Lawsuits to the extent they allege
“personal and advertising injury” as defined in the Policies, because any
such coverage is expressly excluded by the “Exclusion – Personal and
Advertising Injury” endorsement contained in the Policies;

j. There is no coverage for the Underlying Lawsuits to the extent they allege
“bodily injury” or “property damage” falling within the “products-
completed operations hazard” as defined in the Policies, because any such
coverage is expressly excluded by the “Exclusion – Products-Completed
Operations Hazard” endorsement contained in the Policies, and because
EVANGER’S specifically requested and received a quotation for products
coverage for the Policy period August 15, 2016, to August 15, 2017, and
expressly declined such coverage in a letter dated August 15, 2016, signed
by Joel Sher;

k. There is no coverage for NUTRIPACK, LLC because it is not shown as a
Named Insured in the Declarations of the Policies;

l. There is no coverage to the extent the Underlying Lawsuits seek punitive
damages which are not covered as a matter of law and/or public policy;

m. EVANGER’S made one more material misrepresentations in its August,
2015, application for insurance, including but not limited to answering
“no” to the question: “Products under label of others?” and the question
“During the last five years…has any applicant been indicted for or
convicted of any degree of the crime of fraud, bribery, arson or any other
arson related crime in connection with this or any other property?”

32. The above contentions of COLONY are, on information and belief, denied by the

Defendants.

33. An actual controversy exists between the parties, and pursuant to 28 U.S.C.

Section 2201, et seq., this Court is empowered to declare the rights and obligations of the parties.

WHEREFORE, Plaintiff COLONY INSURANCE COMPANY prays that this Court

grant judgment in its favor, finding and declaring as follows:

a. That COLONY has no duty to defend EVANGER’S DOG AND CAT
FOOD COMPANY, INC. or NUTRIPACK, LLC against the Party
Animal lawsuit, the Black lawsuit, or the Mael lawsuit;
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b. That COLONY has no duty to indemnify EVANGER’S DOG AND CAT
FOOD COMPANY, INC. or NUTRIPACK, LLC against the Party
Animal lawsuit, the Black lawsuit, or the Mael lawsuit;

c. That COLONY has no obligations whatsoever to PARTY ANIMAL,
INC., WENDY BLACK, or NICOLE and GUY MAEL;

d. That the COLONY Policies are rescinded, void ab initio, and of no further
force and effect; and

f. That this Honorable Court grant COLONY such other and further relief as
the Court deems just and proper under all the facts and circumstances.

CRAY HUBER HORSTMAN HEIL
& VanAUSDAL LLC

By: /s/ Jeffrey A. Siderius
Jeffrey A. Siderius

Jeffrey A. Siderius – jas@crayhuber.com
Nicholas S. Graber – nsg@crayhuber.com
CRAY HUBER HORSTMAN HEIL
& VanAUSDAL LLC
303 West Madison, Suite 2200
Chicago, Illinois  60606
312/332-8450
312/332-8451 (Fax)
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